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UNITED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
UNITEC STATES | MM GRATI ON COURT
Eloy, Arizona

File NO. : wiensi February 17, 2005

In the Matter of )

Dl ; | N REMOVAL PROCEEDI NGS
Respondent ;

CHARGE : Section 212 (a)(6)(A) (1) Inmgration and

Nationality Act, alien unlawfully present, not
being admitted or paroled.

APPLICATIONS: Asylum, withholding of renpval, relief under

Convent:on agai nst Torture, and-or voluntary
departunre at concl usion of proceedings.

el

ON BEHALF (F RESPONDENT: ON BEHALF OF DHS: T

Pro se Sarah Hartnett

Assistant Chi ef Counsel

-

"r

ORAL DECI3ION OF THE | MM GRATI ON JUDGE

This is a renoval proceedi ng brought by Immigration and
customs Enforcenment against the naned reepondent when he was
served Wth the Notice to Appear, which was filed with the Court,
Exhibit 1  The respondent admtted the allegations and conceded
the charge, designating EI| Sal vador for renpbval should that
become necessary. Based upon the admi ssions and concession,
renpvabil ity was established by clear and convincing evidence.
as relief, the respondent seeks asylumin the United States and

has submitted an applicationin support thereof, group Exhibit 6.
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This is also considered as a request for the w thhol ding of his
renoval to B Salvador pursuant to Section 241(b) (3) INA 1z is
al so considered as a rzquest for relief under the Convention

against Torture. In tae alternative, the respondent seeks at

these proceedi ngs concl usi on vol untary depart ure.

A copy of the application was forwarded to the Departnent of
State requesting an advi soryopi nion, Exhibit 6-A, but no reply
was received. The Government avers that all record checks have
been conpl et ed.

The respondent submtted additional docunmentary materials in
support of his claim group Exhibit 8. Additionally, a copy of
docunent ati on fromthe Government was recei ved w thout objection,
group Exhibit 9, as wsll as articles submtted by the Gover nrent
on today's date, group Exhibit 10. No wi tnesses other than the
respondent testified.

Concerning the respondent's testinony, generally 1 have
found himto be credible.
For asylum the respondent needs to show that he has been
persecut ed or has a wel | -founded fear of persecution based upon
his race, his religion, his nationality, his membership in a

particul ar social group and-or his political opinion. gee

definition of refugee, Section 101(a)(42) INA See also Matter
of Mogharrabi, 19 Tsx “uic. 439 (BIA 1987).

See also INS v.

Cardoza- Fonseca, 107 S.ct. 1207 (1987).

Asylum is discretionary in nature.

A_ 2 February 17, 2005



06032005 08:15 FAX doo3

Requests for reli=f under Section 241 (b) (3) | NA require that

an i ndi vidual show tha: it is more likely than not that they

woul d face persecutior based upon any of the five enunerated

grounds. This relief aas no elenent of discretion contained

therein. & person is eligible unless they are shown to have been

convi cted of a particularly serious crime or have persecuted
another i ndi vi dual .

For relief under i:he Convention agai nst Torture, an

I ndi vi dual nust show that it is nore likely than not that they

woul d face torture at t:he hands of the governnent, governnent

of ficialsor persons acting with the awareness of governnent

officials.. There is no elenment of discretion contained inthis
form Of relief. See a. 3o Zheng v. Ashcroft, F.34 , case

no. 02-701¢3 (9th cir. June 18, 2003). See also Matter of J-E-,
23 I&N Dec. 291 (BIA 2002).

An issue in this :ase, as the respondent is clainng

eligibility for asylum is the fact that he came to the United

States in 1999 w thout inspection and never previously applied

for asylumin the Unitzd States. There is a requirenment that an

application be submitt=d within one year of arrival in the Uited

states unl ess an individual falls within an exception to that
filing deadline. Under 8 CF. R 208.4(a)(5) (ii), there is an

exception for legal dizability. Legal disability includes an

applicant who is an unzccompanied minor or who suffered froma

ment al impairment durirg the one-year period after arrival. |

2 SR 3 February 17, 2005
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find the respondent f£z1l1ls within this exception. The respondent

Wien he cane to the United States in
1939, he was 13 years of age.

was born January 1, 1s3s.

Therefore, he is not held to the
strict filing requirement Of filing within one year of arrival to

the United States. I :Zind that the respondent is, therefore, not

precl uded frombei ng considered for asyl um
The respondent's c¢laim i S based upon his having been a

member iN H Salvador of the gang Mara Sal vatrucha. He has

tattoos that are still wisible, al though sone of the tattoos he

has undergone treatnent: for their renoval. See respondent's

application, Exhibit &, attachnment from c= H gh School
| etter dated November 9, 2004, fromA an Eskot, director of

education, indicating that the respondent "participated in the

Dr. Frank Ryan is the physician who
perfornmed the tattoo rsrmoval."

tattoo renoval progran.

The tattoos were not conpletely

renoved. As acknowledeced by Governnent counsel, they are still

visible. That include:z a tattoo on the respondent's forehead,

t he respondent's right upper arm left upper arm and across his

center chest. These show the nunber 13 and MS and Mara

Salvatrucha. The respondent clains to have tried to distance

hi nsel f and | eave his associ ati on of gang nenbership. This was

after he was shot by ancther gang that surprised him He showed

evi dence of scars in three places on his body that he clains are

bul | et wounds, and he al so claims to have been shot in his rear.

This is not challenged ty the Gover nnent

2 G 4 February 17,

2005
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The respondent fears harmif returned to H Sal vador from

the police and authorities, fromhis own former gang, and from

rival gang members. Not only did the respondent subnmit articles

concerni ng the problemof gangs in B Sal vador and how they are
treated and viewed by society there and the authorities, but also
on today's date the Gevernment submitted articles. | will refer
to the Government's ar-icles, because | think that they are most
telling, especially in light of the Gvernnent seeking to submt
t hem presunably to show t he probl ens that gangs cause to society
in Bl Salvador and in Central Anerica. But with that show ng, it
also shows what the reuspondent nay expect i n the way of treatnent
if he is returned to H. Sal vador, See group Exhibit 10. Under
tab 1, the first article, it states, "since the iron-fist plan
and the anti-Maras | aw were put into practice in the second half
of 2003, the Sal vadorar. police have arrested 11, 654 supposed gang

nmenbers, often based or. whether or not the arrested indi vi dual
has nunerous tattoos."

That sane article in the next paragraph states, "According
to data fromthe countzy's judiciary, only 5%of arrested gang
nenbers have been tried, in spite of governnent claims that the

gangs commt 100 hom ci des a nonth and are responsi bl e for nast

of the country's crime. Activists and gang experts question the

governnent'sclaim"”

On the second page of that article, it states, "The police

have intensified their crackdownof suspected gang nenbers,

A U 5
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arresting an average of 30 a day, in spite of the fact that ths

judicial and |egal authorities quickly rel ease themfor |ack of

evidence."

Under the second =rticle, it states, "in July, police began

the'iron-hand plan' to target suspected gang nenbers.
According to police, by August 15, 943 suspected gangsters had
been detai ned. Mny w=re released due to | ack of proof.®

Uhder tab 5, the article states, "Increasingly Central
Aneri can governments are instituting tougher measures to crack
down ONn the violent bands. Honduras and El Sal vador have
I npl emented’' zero tolerance’ |aws that allowpolice to arrest
yout h just for sportinggang tattoos. The crackdowms have
di spersed nenbers i nto nei ghboring countries, where | egisiatures
are studying simlar neasures."”

| amsatisfied fromthe evidence presented that the
respondent at this poin:z nmeets the definition of a refugee. He
does so for various reasons. There is a strong indication of
i nput ed menbership in a particular group, in other words, a
situati on of where an :ndividual tries to di sassoci ate hi nsel f
frombeing a nenber of a particular social group, that being a
specific gang, the Mars Salvatrucha, and has tried to do that by
havi ng tattoos renoved or attenpted to. Wether or not the
respondent, in fact, has renoved hinself fromall gang activities
is, frankly, in question by the Court in light of the

respondent's continued criminal behavior while in the United

» e 6 February. 17, 2005
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States, even as a juverile and up to being an adult. |Inthis

regard, see also the rap sheet submtted by the Governnent, group

Exhibit 9, tab 2. zut for the sake of argunent, if the

respondent, in fact, has attenpted to no | onger be a nenber of

the gang, if he is returned to EI Salvador, he argues that the

police are likely to harass and arrest himand harm him Ee

cites incidents in the past of where police had rounded him up

shortly after having tattoos placed on him and they tried to

scrape the tattoos off with a knife. They have detai ned hi m

pushed hi mto the ground and beaten himon different occasions.

S mlarly, he has been shot by other gang nenbers. H's own gang,

when he told themthat he wanted to | eave, al so were not happy

and threatened himwita» harm He fears rival gang nenbers, he

fears the police, and 2e fears his own forner gang.

| find his claim of fear of harmto be reasonable, fromthe

submissions of the resjondent as well as the subm ssions of the

Governmment. Now, it is true that arrests do not necessarily mean

that a person will be aarmed, but there is al so an argunent

concerning Matter of M-oMullen of uncontroll able groups. gee 17

I&N Dec. 543 at 544-5 (BIA 1980). In other words, if he is not

fearing haim by the gcrernment, then he is fearing harmby groups

t he government cannot «<ontrol. The groups the governnent is

trying to control are i:he very groups that the respondent cl ai ns

not to be a nenber of any longer, but yet, it is inputed that he

is a nenber because of his still noticeable tattoos. In a sense,

A . 7
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if heis trying not to be a menber of the group, then he is
harmed by his om grows Lor no longer wanting to be a nmenber or

he is harned by the other uncontrol | abl e gangs, such as Gang No.

18, who had shot the respondent. S nply because the tattoos are

visible, herisks this harm. And if heis still a nmenber of the
gangs, he faces the =sane probl ens.

1 alsothink it reasonable to believe that if a personis
deported fromone country to anot her country, that the person
wll likely be placed ianto the custody of the receiving country.
at |least the person will be available to those authorities to
inspect. Fromthe new | ans that apparently have been promul gat ed
in B Salvador and other surrounding countries in Central America
trying to deal with gangs, | do not think it is a far stretch of
the i magi nation that ths respondent woul d be subjected to
enhanced scrutiny and harm

However, because of the respondent' s acknow edged gang
activity and membership in B Salvador prior to comng to the
United States and al so because of his continuing anti soci al
behavi or after arriving in the Uhited States, as evidenced by his
nunerous contacts with the crimnal justice systemas a juvenile
and then even as an adult, nost recently saying that he "found a
pi stol by a bush" and -was convicted of carrying a conceal ed

weapon, I do o think that he is deserving of favorable

di scretion. Therefore, his request for asylumis denied in ny
discretion. H's requeat for voluntary departure is denied i n ny
A A 8
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However, discretioa does not cone into play wth withholding

of renoval under the lrunigration and Nationality Act. | am

satisfied fromthe totality of the evidence that it is nore

likely than not (at least a 51%chance) that the respondent woul d
face persecution if returned to H Salvador for his inputed

menbership in a particular social group. There is nothing that

di squalifies hi mfromwithhol di ng of renoval. Wt hhol ding of

renoval under Section z41(b) (3) is, therefore, granted to El
Sal vador.

as to the relief cnder the Convention agai nst Torture, 1 do

not find the evidence to show that it is nore |ikely than not

that he woul d be tortured if sent to H Sal vador by the

gover nirent, governnent officials or persons acting with the

awar eness of governnent. officials. Mreover, as this relief is,

In essence, as extensive as a grant of withhol di ng under the

Immgrationand Nationality Act, it becomes nmoot. But to the

extent that it is an application before me, it is denied. | am

satisfied that re woul d face persecution and harassnent, but this

does not riame to the level of a showing of |ikelihood of torture.
ORDERS

| T IS THEREFORE OrRDERED that the respondent be renoved from

the United States to H Sal vador on t he charge brought agai nst
hi m

2 EEE— 9 February 17, 2.005



06032005 08:17 FAX o o d@o1o

| T IS FURTHER ORDIERED that renoval to El Sal vador be

withheld pursuant to Secztion 241 (b) (3) INA.

JEFFREY ZLATOWN
| mm gration Judge

A— 10 February 17, 2005
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CERTI FI CATE PAGE

| hereby certify that the attached proceedi ng before

JUDGE JEFFRSY ZLATOW, :in the matter of:

L

>

Eloy, Arizona
is an accurate, verbatim transcript of the cassette tape as
provi ded by the Executive Office for |Inmgration Review and that
this is the original transcript thereof for the file of the

Execut ive Office for Immigration Revi ew

Qfaﬂa/x &//W\/&//)"

Sharon Culliton® }’ranscrlber

Free State Reporting, Inc.
1324 Cagpe st. C aire Road
Annapol i's, Maryland 21401
(301) 261-1902

April 26, 2005
(completion date)

By subm ssion of this CERTIFI CATE PAGE, the Contractor certifies
that a Scny BEC/T-147. 4-channel transcriber' oxr equivalent, as

described I n Section C, paragraph C 3.3.2 of the contract, was 'used
to transcribe the Record of Proceedi ng shown in the above
paragraph.
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U.S. Department of Justice Decision of the Board of ImmigrationAppeals
Executive Office for immigration Review

Falls Church, Virginia22041 e

Fil :“ Date: .
e JUN 2§ 2005
e Y

INREMOVAL PROCEEDINGS

APPEAL

'ON BEHALF OF RESPONDENT: ~~Rajéah S.Jdmes, Esg.

ON BEHALF OF DHS. Paul R Foster
Assgtant Chief Counsd

APPLI CATI O\ Withholding of removal, Convention Against Torture

ORDER:

PER CURIAM. The Immigration Judge’s January 13,2005, deci si on, granti ngt herespondent' s
applicationfor withholdingof removal under section241(b)(3) of the Act, 8U S C § 1231(b)(3), as well
as granting hisrequest for deferral of removal under the Convention Against Torture isadopted and
affirmed based upon and for ther easonsset forthin that decision. SeeMatrer of Burbano, 201&N Da.
872,874 (BLA 1994) nating that adoption or affirmance ofa decision of an |mmigrationJudge in whole
or inpart,is" smplyastatement thatt he Board’s condusionsuponreview of the record coincidevith those
which theImmigration Judgearticulated inhisar her dedson™ ) Furthermore, we find thelmmigration
Judge’sdecisontog ant t he respondent's application for withholdingef removal and relief pursuant tot he
ConventionAgainst Torture supported by therecord and applicablelaw. TheDepartment of Homeland
Security (the “DHS,” formerly theImmigrarionand Natur alizationService) r aisesno arguments 0n appeal
thet wouldcauseus torever ethe Immigration Judgesdecision. Accordingly,thelmmigrationJudge's
decisionis affirmed and the appeal isdismissed.

ety 8 Uppens™
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“DFa"



	Untitled

