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Background
Second Circuit Court of Appeals regarding Zlatow’s Decisions

U.S. Court of Appeals, Second Circuit
Docket No. 93-4205

Porfirio Romero-Morales (petitioner) 

v. Immigration and Naturalization Service (respondent) 

“… we find disquieting the IJ's failure to examine the particulars of the case before him prior to either issuing the in absentia ruling or denying the motion to reopen -- a failure that we ascribe to the IJ's mistaken belief that he was statutorily precluded from doing so.”

For all of the reasons set forth above, we conclude that a remand is advisable. 

We grant the petition for review, vacate the BIA's order and remand the case for further proceedings consistent with this opinion.
U.S. Court of Appeals, Second Circuit

Docket No. 94-4010
Oneil Patrick Lovell (petitioner) 

v. Immigration and Naturalization Service (respondent) 

“… petitioner requested time to obtain an attorney and a change of venue to New York. Immigration Judge Jeffrey Zlatow ruled that he could not consider the venue issue because petitioner was not in the custody of the Immigration and Naturalization Service, stating: "Sir, where you are incarcerated is up to the federal Government [Bureau of Prisons] and they have designated your present facility. You're not in Immigration custody. So I can't consider this at this point."
“ … petitioner filed a written motion for a change of venue, arguing that a transfer to New York would allow him to obtain counsel and would enable his family, friends and a former employer to testify to his "good conduct since he first came to the United States."
“… Judge Zlatow denied petitioner's motion, again explaining that a change of venue was precluded because petitioner was in the custody of the Federal Bureau of Prisons.”
“After a further adjournment at the request of the INS, the hearing resumed on June 16, 1993. Petitioner, who still did not have counsel, explained to Judge Zlatow that he was unable to afford the fee charged by the lawyer to whom he had been referred. The judge, however, proceeded with the hearing, determining that the INS had by clear and convincing evidence established petitioner's deportability as an aggravated felon and controlled substance offender.”

“Judge Duck rendered an oral ruling denying petitioner's claim for a waiver of deportation and ordering him deported to Guyana. Petitioner appealed the denial of the waiver to the Board of Immigration Appeals.”
“Petitioner argues that his motion for a change of venue was improperly denied.”
“Petitioner contends that Judge Zlatow abused his discretion by concluding that he had no power to consider the issue, which necessarily precluded his considering any of the factors relevant to a finding of good cause. We agree and conclude Judge Zlatow was in error.”

“…the failure to even entertain the motion for a change of venue constituted an abuse of discretion.”

“In its opinion dated January 13, 1994, the Board [of Immigration Appeals (BIA)] stated: 

From our review of the record, we conclude that [Immigration Judge Zlatow] committed no error when he reasoned that this interest of the respondent was outweighed by the competing interest of the Service to economically and expeditiously proceed in this matter. A change of venue in this case would have substantially prejudiced the Government by forcing it to bear the cost of transportation and detention, as well as the risk of respondent's flight from custody.” 

Criticism of the Board of Immigration Appeals (BIA)

“We note that the opinion is somewhat disingenuous, since there is no indication in the record that Judge Zlatow reasoned as the Board claims he did.”

“FOOTNOTES
[    ]   4 The Board glossed over the fact that Judge Zlatow had actually declined to consider the issue of a change of venue, see infra.” 
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Oral Decision of the Immigration Judge, dated February 17, 2005 and Decision of the Board of Immigration Appeals (BIA), dated June 28, 2005

Case Summary

Salvadoran national acquired gang related tattoos while in El Salvador for which he was targeted and subjected to abuse by Salvadoran police, subsequently fled that country and entered the U.S. at age 13, joined the Mara Salvatrucha gang and developed a criminal record, both as a minor and adult. At the time of this hearing he was presenting with multiple, highly visible gang related tattoos. Subsequent to being shot by a rival gang, he separated from this gang, underwent surgical removed of his tattoos, and was threatened by members of his own gang here in the U.S. Petitioner fears harm from Salvadoran police who are known to arrest and detain individuals presenting gang related tattoos, and reprisals from Mara Salvatrucha gang members in El Salvador for his attempted separation from same while in the U.S., if repatriated.  
Findings

If Repatriated petitioner has a reasonable fear of harm from Salvadoran based gangs, concedes the possibility of arrest by Salvadoran police due to the presence of his gang related tattoos.

“Simply because the tattoos are visible, he risks this [gang perpetrated] harm. And is he is still a member of the gangs, he faces the same problems.”
“I also think it reasonable to believe that if a person is deported from one country to another country, that the person will likely be placed into the custody of the receiving country. At least the person will be available to those authorities to inspect. … I do not think it is a far stretch of the imagination that the respondent would be subjected to enhanced scrutiny and harm.”

“I am satisfied from the totality of the evidence that it is more likely than not (at least 51% chance) that the respondent would face persecution if returned to El Salvador for his imputed membership in a particular social group.”

“… I do not find the evidence to show that it is more likely than not that he would be tortured if sent to El Salvador by the government, government officials, or persons acting with the awareness of government officials.”

“I am satisfied that he would face persecution and harassment, but this does not rise to the level of a showing of likelihood of torture.”

Asylum: Denied.

Voluntary Departure: Denied.

Withholding of Removal: Granted to El Salvador
Convention Against Torture (CAT): Denied

Ordered: Removed to El Salvador
Decision of the Board of Immigration Appeals (BIA): Rubber stamp of the IJ’s decision.
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