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OPINION OF THE COURT




SLOVITER, Circuit Judge.

Hong Jng Lin petitions for review of the fina order of the Board of Immigration
Appeds (“BIA”) denying his motion to reopen hisremova proceedings. The BIA upheld
the Immigration Judge' s decison to deny Lin's motion to reopen finding thet Lin failed to
edtablish ineffective assstance of counsd under Matter of Lozada, 19 1&N Dec. 637 (BIA
1988), and that he waived the argument that the Immigration Judge coerced him into
withdrawing his asylum application by not raising it as adirect gpped or as part of his
motion to reopen before the Immigration Judge. App. a 2.

Inasmuch as the parties are familiar with the factua and procedura background of
this case, we refer only to those facts as are pertinent to the issues under congderation.

Linisanative and citizen of the People’'s Republic of China He and hiswife have a
son who was born in China. Lin filed arequest for asylum in the United States on
December 31, 1992. On April 6, 2000, he attended an asylum hearing before Immigration
Judge Henry Dogin. Lin sought asylum based on persecution on account of his politica
opinion because of China s population control program. He testified that the Chinese
Government forced his wife to have a late-term abortion. However, a the hearing, after
giving asgnificant amount of testimony with the aid of his counsd, Lin withdrew his
gpplications for asylum and withholding of remova. He requested and received a grant of
voluntary departure.

On duly 3, 2000, Lin filed a motion to reopen his asylum application and remova

proceedings with the Immigration Judge. The Immigration Judge denied hismotion. Lin



then apped ed the Immigration Judge s decison to the BIA. 8 CF.R. §3.2. On June 11,
2001, the BIA denied his motion to reopen. The Petitioner timely filed an gpped of the
BIA’s order with this court.
l.

This court has jurisdiction to review afina order of remova by the BIA pursuant to
8 U.S.C. §1252. We review the denid of a motion to reopen under an abuse of discretion
standard. INSv. Doherty, 502 U.S. 314, 323 (1992). The Supreme Court has stated that
“[m]otions for reopening of immigration proceedings are disfavored,” noting that “asa
genera matter, every delay works to the advantage of the deportable dien who wishes
merdy to reman in the United States” 1d. We will not disturb the BIA’ s discretionary
decison unless it was “arbitrary, irrationa or contrary to law.” Tipu v. INS, 20 F.3d 580,
582 (3d Cir. 1994)(citation omitted).

In Doherty, the Supreme Court resffirmed that there are:

‘a leadt’ three independent grounds on which the BIA might deny a motion to reopen

—failure to establish aprimafacie case for the relief sought, failure to introduce

previoudy unavailable, materid evidence, and a determination that even if these

requirements were satisfied, the movant would not be entitled to the discretionary

grant of relief which he sought.
502 U.S. at 323 (emphasis added). Reying on thislanguagein Doherty, Lin argues that the
BIA’sdenid of his motion to reopen does not fal in any of the three categories. He
contends that he did establish a prima facie case for asylum based on China s family
planning policy as persecution on account of palitical opinion. See lllegd Immigration

Reform and Immigrant Responsibility Act of 1996, H.R. 3610, 104th Cong. § 601(a)(1)
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(1996). In addition, he argues that he sought to introduce previoudy unavailable, materiad
evidence.

Lin’sargument is not persuasve. Firg, the grounds set out in Doherty are
illugtrative but nothing in the opinion suggests they are meant to be exhaugtive. In fact, the
third independent ground listed by the Court so states, making explicit that even if the
petitioner satisfied either or both of the firgt two grounds, reopening is discretionary.
Doherty, 502 U.S. a 323. Therefore, even had Lin established a primafacie case for
asylum and introduced previoudy unavailable, materid evidence, the BIA ill mantained
the authority and discretion to deny his motion to reopen on other grounds.

Second, the BIA considered the issue of whether Lin introduced previoudy
unavailable, materid evidence and accepted the Immigration Judge s decison on the issue.
Although the Immigration Judge acknowledged that Lin presented some previoudy
mistrand ated documents for consderation with his motion to reopen, the Immigration
Judge determined, and the BIA affirmed, that it was not materia evidence because “a proper
trandation would not have been any more probative’ and the mistrandation was
“inconsequentid.” App. a 41. Moreover, the Immigration Judge held that the evidence was
not previoudy unavailable because Lin had “ample time’ to review the documents prior to
his asylum hearing. App. a 41. Wewill not disturb the BIA’ s findings because they are not
arbitrary, irrationd or contrary to law. Therefore, the BIA did not err by denying Lin's
motion to reopen due to hisfailure to introduce previoudy unavailable, materid evidence.

The Petitioner dso argues that he was prgjudiced by his attorney’ s negligence and
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should be granted a new hearing based on ineffective assstance of counsd. The BIA
affirmed the dismissa of this clam because Lin faled to establish that he was preudiced

by his attorney’ s negligence and failed to satisfy the Lozada requirements on appedl. To
establish ineffective assstance of counsd, Lin had the burden to show thet hefiled a
complant with adisciplinary authority. Lozada, 19 1&N at 639. However, prior to hisBIA
apped, Lin dismissad his complaint, filed with the Bar Association of New Y ork, against
the atorney who represented him at his asylum hearing without providing an explanation for
thedismissa. App. a 4. Consequently, the BIA did not err by denying his motion to
reopen his asylum proceedings based on an ineffective assstance of counsel clam.

Finaly, Lin argues that the BIA erred becauseit failed to consder his coercion
clam. He contends that he did not voluntarily withdraw his requests for asylum and
withholding of removal. Rather, Lin gates that the Immigration Judge coerced him to
withdraw his asylum application by making threets thet if he did not abandon the claim the
Judge would have Lin immediately handcuffed, detained and deported. Lin arguesthet the
BIA failed to congder this evidence because it deemed that he had waived the claim.

The BIA held that Lin waived the coercion clam by raisng it for the firg time
beforethe BIA. App. a 2. It ruled that Lin's* contention should have been raised as either a
direct gpped of the Immigration Judge s April 6, 2000 [order in Lin'sremova proceeding]
or part of the motion to reopen.” App. a 2. Lin had failed to include his coercion damin
his mation to reopen before the Immigration Judge where he limited his motion to

ineffective assstance of counsdl. App. a 47. Although Lin arguesthat the BIA cannot find



that a clam has been waived if aparty falsto raise it before the Immigration Judge, he fails
to provide any support for that argument.

In any event, Lin's coercion clam iswithout merit. Lin's own counsd initiated the
withdrawa of his asylum gpplication and withholding of remova request. Moreover, the
Immigration Judge repeatedly asked Lin whether the withdrawd of his claims was voluntary
to which Lin responded in the affirmative. App. at 40-41. Thus, the BIA’s decison was not
arbitrary, irrationa, or contrary to law.

.
For the reasons discussed above, we will affirm the BIA’s order of June 11, 2001

denying Lin's mation to reopen hisremova proceedings.

TO THE CLERK:

Peasefile the foregoing opinion.

/sDolores K. Soviter
Circuit Judge




